Since 2000, the Zimbabwean government has expropriated a string of white-owned commercial lands. In March 2008, in a consolidated case (Mike Campbell (Pvt) Ltd and Others v Zimbabwe), 79 applicants filed an application with the Southern African Development Community Tribunal (SADC Tribunal) to challenge the legality of the acquisition of certain agricultural lands by the Zimbabwean government. On 28 November 2008, the Tribunal ruled that the expropriations of agricultural lands by the Zimbabwean government were illegal because they were based on racial discrimination and did not compensate the applicants. This paper seeks to understand the contribution that the Campbell case brings to the law on foreign direct investment, especially the principle that expropriations must not be discriminatory. Investment law generally prohibits discriminatory expropriations or nationalizations on the basis of race, with the notable exception of post-colonial expropriations carried out to end the economic domination of the nationals of the former colonial power. By declaring that the expropriations of white-owned agricultural lands in Zimbabwe were illegal because they amounted to racial discrimination, the SADC Tribunal in Campbell appears to develop the investment law jurisprudence on expropriations by creating an exception to the exception. Accordingly, the question that this paper addresses centers on the extent to which a country can expropriate property as part of a general government program to correct present economic inequalities brought about by a colonial past. After an exposition of the applicable laws and an explanation of the contribution of Campbell, the paper discusses whether the SADC Tribunal rightly decided the Campbell case and, if not, how the case could and should have been decided.
4 79 applicants filed an application with the Southern African Development Community Tribunal (SADC Tribunal) to challenge the legality of the acquisition of certain agricultural lands by the Zimbabwean government. On November 28, 2008, the Tribunal ruled that the expropriations of agricultural lands by the Zimbabwean government were illegal because they were based on racial discrimination and did not compensate the applicants.
This paper seeks to understand the contribution that the Campbell case brings to the law on foreign direct investment, especially the principle that expropriations must not be discriminatory. Investment law generally prohibits discriminatory expropriations or nationalizations on the basis of race, with the notable exception of post-colonial expropriations carried out to end the economic domination of the nationals of the former colonial power. (c) the people of Zimbabwe must be enabled to reassert their rights and regain ownership of their land;
and accordingly-(i) the former colonial power has an obligation to pay compensation for agricultural land compulsorily acquired for resettlement, through an adequate fund established for the purpose; and
(ii) if the former colonial power fails to pay compensation through such a fund, the Government of Zimbabwe has no obligation to pay compensation for agricultural land compulsorily acquired for resettlement.' 4CLPERESEARCHPAPERSERIES[VOL.05NO.09
expropriations of white-owned agricultural lands in Zimbabwe were illegal because they amounted to racial discrimination, 6 the SADC Tribunal in Campbell appears to develop the investment law jurisprudence on expropriations by creating an exception to the exception. Accordingly, the question that this paper addresses centers on the extent to which a country can expropriate property as part of a general government program to correct present economic inequalities brought about by a colonial past.
The paper starts with a presentation of the legal position on expropriations from an investment law vantage point and, more specifically, on the requirements that expropriations must not be discriminatory and that they must be for a public purpose. The paper continues with a brief of the Campbell case and an explanation of the contribution, if any, that the case makes to the jurisprudence on expropriations. The paper ends by concluding, in light of the foregoing discussion, whether the SADC Tribunal rightly decided the Campbell case and, if not, how the case could and should have been decided.
II. EXPROPRIATIONS IN INVESTMENT LAW

A. APPLICATION OF FOREIGN INVESTMENT LAW TO CAMPBELL
To understand the change that Campbell may have brought about in foreign investment law, it is first necessary to verify that foreign investment law applies to the case. To start with, the SADC Tribunal is an international court tasked with the duty to develop SADC jurisprudence having regard to applicable treaties, public international law and any rules and principles of the law of the 15 SADC states. 7 In Campbell, the SADC Tribunal used an international human rights law approach and not an investment law approach, though nothing forbade nor obliged it to apply investment law.
Foreign investment law applies to Campbell because of the foreign nationality or British origins of the investors in some of the Zimbabwean corporations whose lands were expropriated. 8 In Funnekotter v. Zimbabwe, a case involving Amendment 17 and the expropriations of white-owned agricultural lands in Zimbabwe, the claimants were variously of Dutch and Italian nationalities 9 and they claimed that the Zimbabwean government violated a bilateral investment treaty (BIT) between the Netherlands and Zimbabwe. 10 Finally, the settlement of the Funnekotter dispute by the International Center for the Settlement of Investment Disputes (ICSID) is evidence of the application of foreign investment law. It follows from the foregoing that the changes or contribution that the Campbell case may have wrought on the international law of expropriations applies to foreign investment law as well.
B. BASIC DISTINCTIONS
Sornarajah, a leading foreign investment scholar and a professor at the National University of Singapore, distinguishes between three types of takings which are often used interchangeably, namely confiscation, expropriation, and nationalization.
11 He states that 'confiscation' is the capricious taking of property by the rulers of the state for personal gain. 'Expropriation' (or 'compulsory acquisition' as it is termed in the Zimbabwean Constitution) refers to the taking by states for an economic or public purpose whereas 'nationalization' refers to the across-the-board takings designed to end or diminish foreign investment in the economy or in sectors of the economy.
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From Sornarajah's basic distinctions of takings, it is evident that the fundamental issue in Campbell is not whether compulsory takings of commercial farms in Zimbabwe constitute illegal expropriations, as the SADC Tribunal and the parties frame it. Rather, the real dilemma is whether the compulsory takings amount to confiscations or nationalizations.
Sornarajah's basic distinctions between the different meanings of takings by the state also reveal that, given the across-the-board scale of takings in the agricultural sector in Zimbabwe since 2000, it would be more accurate to characterize the Zimbabwean land redistribution measures as nationalization rather than expropriations. The legal implications of both nationalizations and expropriations are the same in a relevant respect: They both trigger compensation mechanisms. Nevertheless, nationalizations and expropriations have different impacts: Unlike expropriations, nationalizations can be crippling and devastating for a host country's economy, as is the case for 6CLPERESEARCHPAPERSERIES[VOL.05NO.09
Zimbabwe. 13 The nationalization that started in 2000, after the rejection of President Robert Mugabe's constitutional referendum, 14 resulted in Zimbabwe beating world economic records (highest inflation rate, smallest domestic market size, and lowest foreign direct investment).
C. EXPROPRIATIONS
Expropriations are 'the most severe form of interference with property,' 16 even though they are prima facie lawful. 17 States enjoy the right to expropriate or the 'the right of eminent domain', which is an entitlement that emanates from the states' territorial sovereignty. 18 Foreign investment law says that expropriations or nationalizations constitute a political, non-commercial risk that can be insured against by dint of insurance guarantees from national investment insurance agencies or the World Bank's Multilateral Investment Guarantee Agency (MIGA). In foreign investment law, a 'political risk' is a risk faced by an investor that a host country will confiscate all or a portion of the investor's property rights located in the host country. 19 Nonetheless, the sovereign power of states to expropriate property is not unfettered or boundless. States trade credibility for sovereignty, as foreign investment law not only restricts regulatory conduct of states to an unusual extent but also subjects it to control through compulsory international adjudication mechanisms, 20 such as the ICSID and the SADC Tribunal. In particular, the power of states to expropriate is circumscribed by the requirements that the expropriation serve a public purpose and that the state compensate individuals aggrieved by expropriation. Apart from scaring away foreign investment, a policy that would permit states to take property without restrictions would increase the costs of doing business in those states, like it did in Zimbabwe. 21 Such a policy would also reduce the incentive of states to be careful about what they take and would dilute drastically the very idea of property ownership.
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The fundamental rule of English law that property could be taken only for a public purpose and on payment of compensation settled in the written constitutions of most Commonwealth states 23 such as Zimbabwe, 24 Botswana, Zambia and Malawi. When compensation follows a taking by the state, expropriations or nationalizations amount to forced sales. 25 When, on the other hand, no compensation is paid for expropriations or nationalizations, the taking amount to a confiscation, as the author submits later in this paper.
Therefore, for an expropriation to be legal in international law, it has to comply with the following requirements:
-It must be for a public purpose; -it must not be discriminatory; and -the state must pay compensation for expropriation.
These requirements form part of customary international law and must be met cumulatively, 26 which means that, if any of those requirements is violated, there is a violation of customary international law. Accordingly, the SADC Tribunal in Campbell sat to determine whether the government of Zimbabwe had complied with these three conditions. However, for the purposes of this paper, the next sections zero in on the public purpose and non-discrimination requirements. 
III. REQUIREMENTS FOR LAWFUL EXPROPRIATIONS
A. PUBLIC PURPOSE
THE DOCTRINE
The first requirement for a lawful expropriation is that it must be for a public purpose. 27 Thus, while the compensation requirement makes an expropriation that is non-discriminatory and for a public purpose conditionally legal, an expropriation that is discriminatory or not for a public purpose is illegal in itself, whether or not compensation is paid. 28 In Certain German Interests in the Polish Upper Silesia, the Permanent Court of International Justice (PCIJ) defined 'public purpose' as 'reasons of public utility, judicial liquidation and similar measures'. 29 The doctrine probably originates from the statement by Hugo Grotius of public purpose as a limitation on the powers of eminent domain. 
THE UNCERTAIN STATUS OF THE DOCTRINE
It is still uncertain whether 'public purpose' is a requirement for lawful expropriations. Even though 'public purpose' is, on a preponderance of authorities, a requirement for lawful expropriation, 31 at 194: 'As to the contention that the said measures were politically motivated and not in pursuance of a legitimate public purpose, it is the general opinion in international theory that the public utility principle is not a necessary public purpose doctrine 34 whereas modern authors tend to disfavor it. 35 The author's position in this debate is that one cannot meaningfully conceive of 'expropriation' without 'public purpose' for the simple reason that the definition of 'expropriation' subsumes 'public purpose'. In other words, a taking would not even qualify as an expropriation if it is not for a public purpose. It therefore makes more logical sense to say that 'public purpose' is one of the elements definitive of an expropriation rather than a requirement for lawful expropriations.
THE DOCTRINE IN PRACTICE
Very few cases revolve on the question as to whether an expropriation is for a public purpose and those that do indeed address the question usually play down the significance of the public purpose doctrine. In James v. United Kingdom, the European Court of Human Rights declared that: 36 The Court, finding it natural that the margin of appreciation available to the legislature in implementing social and economic policies should be a wide one, will respect the legislature's judgment as to what is 'in the public interest' unless the judgment be manifestly without reasonable foundation.
The small number of cases on the substance of 'public purpose' may be imputable to the fact that an expropriating state can effortlessly couch any taking in terms of some 'public purpose'. 37 In Campbell, the government of Zimbabwe had formulated the taking of white-owned commercial 41 An international forum like the SADC Tribunal would be none the more effective in the re-examination exercise. Second, though a few arbitral tribunals elaborated on the significance of the public purpose requirement, 42 the concept of 'public purpose' is generally regarded as broad, vague and ambiguous. Third, state regulation of private property is such a daily feature of national life that it is harder and harder for courts and tribunals outside the state to sit in judgment of the motives behind the takings by the state. 43 Despite the uncertainty as to its nature, the public purpose doctrine is frequently (re)affirmed in virtually all BITs and in the practice of states. Even in article 16 of the Lancaster House Constitution 44 that ended colonial rule in Rhodesia, 45 the circumstances under which the state could compulsorily acquire property in the public interest were clearly defined, 46 but the parliament amended article 16 twice. 47 Sornarajah believes that the recurrent reference to the public purpose doctrine may be due to the 'compulsion to follow a time-tested formula rather than to any conviction that the requirement continues to have any force.' 44 The Lancaster House Constitution refers to the Zimbabwean Constitution as adopted at Independence in 1981. Since then, the Zimbabwean government has amended the Constitution several times. 45 Rhodesia was the name of the formerly British colony of Southern Rhodesia, today's Zimbabwe, that declared itself independent on 11 November 1965. The international community never recognized Rhodesia, whose governments were dominated by white minorities. 46 Zimbabwean Constitution § 16(1)(a). 47 1. each of the major divisions of humankind, based on particular physical characteristics; 2. racial origin or the qualities associated with this; 3. a group of people sharing the same culture or language; or such explanations would entail. Part of the conceptual difficulty is due to the fact that 'race' is not essential but socially constructed.
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The Convention on the Elimination of All Forms of Racial Discrimination (CERD) provides an authoritative legal definition of 'racial discrimination'. Article 1 of CERD is a useful attempt to stabilize the meaning of 'racial discrimination', which it defines as:
any distinction, exclusion, restriction or preference based on race, color, descent, or natural or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.
Since the SADC Treaty does not define the phrase, the SADC Tribunal and other SADC institutions must consider the definition of 'racial discrimination' in CERD.
RACIAL DISCRIMINATION IN FOREIGN INVESTMENT LAW
A racially discriminatory taking is a violation of international law. The principle against racial discrimination and the principle of non-discrimination in general are well-established norms of international law. Effectively, racial discrimination is castigated by the main international legal instruments, including the CERD, 53 American Convention on Human Rights, 59 the African Charter on Human and Peoples' Rights (African Charter) proscribes racial discrimination. 60 The status of the principle against racial discrimination as a peremptory norm of international law is unclear and debatable. Some legal scholars suggest that there is widespread support to elevate anti-discrimination (including anti-apartheid) to the status of ius cogens norm, from which no derogation is permitted. 61 Other scholars claim that racial discrimination is already a ius cogens principle. 62 The Southern African Development Community (SADC), 63 the regional economic community of Southern Africa, has an equivalent anti-discrimination provision in its constitution, the SADC Treaty. 64 Article 6(2) of the SADC Treaty ordains that:
65 SADC and member states shall not discriminate against any person on grounds of gender, religion, political views, race, ethnic origin, culture, ill health, disability or such other ground as may be determined by the Summit.
Article 6(2) of the SADC Treaty is the applicable and most relevant provision in the Campbell case. More precisely, the legal question in the case was whether the government of Zimbabwe had violated article 6(2) of the SADC Treaty by enacting and implementing Amendment 17.
REMEDYING RACIAL DISCRIMINATION
Litigation, enforcement by a regulatory agency, and contract compliance are the three main institutions for the redress of discrimination. 66 Two other remedies may be mentioned, namely providing a monetary substitute for a lost opportunity and requiring a re-run of the occasion, minus the discrimination.
By far the most popular way of remedying instances of discrimination is by advancing members of a historically disadvantaged group, such as blacks and women. It is a method widely known as 'affirmative action' in most countries in the world and as 'positive action' in the United Kingdom (UK). Certainly, Amendment 17 is on its surface aimed at advancing Black Zimbabweans. Since the white settlers themselves 'expropriated' the lands of Black Zimbabweans before the country's Independence from the UK on April 18, 1980, Amendment 17 sets out to even out the economic imbalances that colonialism created by expropriating lands acquired during the colonial days. Such provisions lay bare the homeopathic paradox of reversing past structural discrimination by present structural discrimination.
EXCEPTIONS TO RACIAL DISCRIMINATION IN INVESTMENT LAW
Either as an end in itself or as a means to an end, anti-discrimination is not absolute. It is limited by its own purposes or by a meta-principle such as substantive equality, often in the form of affirmation action. Thus, post-colonial expropriations carried out to end the economic domination of the nationals of the former colonial power are an exception to the general prohibition on racial discrimination in foreign investment law.
67
Non-discrimination or anti-discrimination can be seen in two basic ways: Either as an end in itself or as a means to an end. 68 With the first alternative, anti-discrimination is a principle worth supporting in its own right and one which attempts to advance a goal different from other goals such as justice and equality. 69 However, this is a limited principle and it is limited in scope by the very goal which it is advancing. With the second alternative, on the other hand, antidiscrimination is a mediating principle, a partial translation of another principle such as substantive equality and justice. 70 Here, anti-discrimination is open-ended, ambiguous or standardless, and thus in need of interpretation in light of the other principle ('the metaprinciple') on which it is based. 68 CHRISTOPHER MCCRUDDEN, supra note 48, at xviii. 69 Id. 70 Id. 71 
Id.
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With either alternative, post-colonial expropriations to reverse the adverse economic legacies of colonialism are in principle legitimate and lawful. Following the comparatively recent accession to political independence by the Black majority in Zimbabwe (1980), 72 Namibia (1990), and South Africa (1994), the constitutions of Zimbabwe, 73 Namibia 74 and South Africa 75 subject equality to affirmative action. Affirmative action animates and inspires their respective land redistribution programs, which all aim to rectify the economic ills of apartheid and colonialism. Similarly, the constitutions of Zimbabwe 76 and South Africa 77 subordinate the right to private property to the government power to expropriate property for land redistribution purposes. However, depending on whether one assumes the peremptory nature of the principle against racial discrimination, exceptions to the general prohibition on racial discrimination violate international law as ius cogens norms are by definition non-derogable. David Schneiderman even noticed that international investment law may be counter-majoritarian and side against public purpose as investment rules can be viewed as a set of binding constraints designed to insulate economic policy from majoritarian politics. 
IV. CAMPBELL V. ZIMBABWE
A. THE CASE
CORE ISSUES
The questions of law in Campbell v. Zimbabwe are: 79 (1) Whether the SADC Tribunal had jurisdiction to entertain the application; (2) whether or not the Applicants had been denied access to the courts in Zimbabwe (i.e. the Respondent); (3) whether or not the Applicants had been discriminated against on the basis of race, and (4) whether or not compensation is payable for the lands compulsory acquired from the Applicants by Zimbabwe. This paper, however, only focuses on the issue of racial discrimination. '(a) all agricultural land … [reference to national gazettes where specific agricultural lands for resettlement purposes are identified]…is acquired by and vested in the State with full title therein with effect from the appointed day or, in the case of land referred to in subparagraph (iii), with effect from the date it is identified in the manner specified in that paragraph; and (b) no compensation shall be payable for land referred to in paragraph (a) except for any improvements effected on such land before it was acquired'. However, between these two dates, Michael Campbell, 76, one of the two early Applicants, and his family were brutally beaten up on their farm in Zimbabwe and allegedly forced to sign a paper declaring that they would withdraw the case from the SADC Tribunal. The Applicants deployed several arguments to buttress their main contention that Zimbabwe is in breach of article 6(2) of the SADC Treaty, prohibiting racial discrimination, by enacting and implementing Amendment 17. First, they submitted that expropriations, carried out pursuant to Amendment 17, were based solely or primarily on consideration of race and ethnic origin, that they are directed at white farmers, whether or not white farmers acquired the land during the colonial period or after Independence. The Applicants further argued that, even if Amendment 17 made no reference to the race and color of the owners of the land expropriated, its legislative intent is clearly directed only at white farmers and has apparently no other rational categorization. Finally, they contended that the government of Zimbabwe expropriated the targeted farms and distributed them to certain senior political, judicial or military officers politically connected to the government.
In reply to the Applicants' submissions that Amendment 17 violated article 6(2) of the SADC Treaty, the government of Zimbabwe denied that its land reform program targeted white farmers only. It explained that the program is for the benefit of the people who were disadvantaged under colonialism and it is within this context that the Applicants' farms were identified for acquisition by the Zimbabwean government. The farms expropriated were suitable for agricultural purposes and happen to be largely owned by the white Zimbabweans, who are inevitably the people most likely to be affected by the expropriations. According to the Zimbabwean government, such expropriation of land under the program cannot be attributed to racism but circumstances brought about by colonial history. And, contrary to the submissions by the Applicants, not only lands belonging to white Zimbabweans have been expropriated, but also those of the few black Zimbabweans who possessed large tracts of land. 87 Elize M. Angula. 88 Jeremy J. Gauntlett, SC. The main hearings took place in July 2008 before the SADC Tribunal at its official seat in Windhoek, the capital city of Namibia. It was a five-member bench, 93 consisting of Isaac Mtambo (Malawi), Luis Mondlane (Mozambique), Dr. Rigoberto Kambovo (Angola), Dr. Onkemetse Tshosa (Botswana) and, as President of the Tribunal, Ariranga Pillay (Mauritius). Justice Mondlane delivered the majority judgment whereas Justice Tshosa handed down a brief dissenting opinion on the issue of racial discrimination. 94 From the outset, the SADC Tribunal noted that discrimination of whatever nature is outlawed or prohibited in international law. 95 The Tribunal cited to several provisions in international legal instruments that prohibit discrimination based on race. 96 It then proceeded to define racial discrimination, noting that the SADC Treaty neither defines racial discrimination nor offers any guidelines to that effect. 97 The Tribunal reviewed the provisions of the CERD, the CCPR, and the CESCR. 98 In the process, it distinguished between formal and substantive equality, 99 on the one hand, and between direct and indirect discrimination, 100 on the other.
After it addressed the definition of 'racial discrimination', the Tribunal moved on to determine whether Amendment 17 fit that definition. It first observed that Amendment 17 affected all agricultural lands or farms occupied by the Applicants and that the Applicants are white farmers. 101 It held that, even though Amendment 17 did not explicitly refer to white farmers, its implementation affects white farmers only and, consequently, constitutes indirect discrimination or substantive inequality. 102 It added that the differentiation of treatment meted out to the Applicants also constitutes discrimination as the criteria for such differentiation are not inquiry would have turned on the question whether the alleged racial discrimination in Campbell fell under the exception to the general prohibition on racial discrimination. This further inquiry is necessary because not all race-conscious classifications are unfair. Indeed, some race-conscious classifications are imperatively mandated by the ideal of equality, and rejecting rather than accepting the imperative of race-conscious classifications would undermine people's confidence in that ideal.
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The SADC Tribunal did not actually embark on a full-fledged inquiry into the fairness of the allegedly discriminatory provisions of Amendment 17. Instead, after concluding that Amendment 17 was discriminating against the Applicants indirectly on the basis of race, Justice Mondlane only uttered the following dictum: 114 We wish to observe here that if: (a) the criteria adopted by the respondent in relation to the land reform programme had not been arbitrary but reasonable and objective; (b) fair compensation was paid in respect of the expropriated lands, and (c) the lands expropriated were indeed distributed to poor, landless and other disadvantaged and marginalized individuals or groups, rendering the purpose of the programme legitimate, the differential treatment afforded to the Applicants would not constitute racial discrimination.'
PUBLIC PURPOSE
The above dictum by Justice Mondlane reflects what went wrong with the SADC Tribunal's rulings on racial discrimination. First, although public purpose is a definitional element and requirement of lawful expropriation, it does not belong to international courts like the SADC Tribunal to pronounce themselves on the legitimacy of a sovereign state's legislative purposes. This is so despite the high probability that a challenge to an expropriation based on a claim that the expropriation was not for a 'public purpose' would possibly be effective in the case of a dictator, like Robert Mugabe, seizing property clearly for his or her personal use. 115 Second, the compensation of parties afflicted by expropriation is a separate requirement for lawful expropriations and not a benchmark for determining an expropriation's public purpose or its legitimacy.
Justice Mondlane's third observation is more pertinent to the implementation of Amendment 17. It is a fact that the Zimbabwean government did not distribute most lands taken from white commercial farmers to poor, landless and other disadvantaged and marginalized Zimbabweans but to the adherents of the ruling party, the Zimbabwe African National Union -Patriotic Front 113 See WOJCIEH SADURSKY, EQUALITY AND LEGITIMACY 122 (Oxford University Press 2008). 114 Campbell, supra note 4, at 53. Emphasis added.
115 PAUL E. COMEAUX & N. STEPHAN KINSELLA, supra note 11, at 80.
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(ZANU-PF). It is also a fact that rhetoric by Zimbabwe President Robert Mugabe and most tenors of the ruling clique has long been anti-British, if not downright racist. 116 However, while these facts justify the SADC Tribunal's finding of indirect discrimination, it does not explain why the Tribunal declared that Amendment 17 violated Zimbabwe's obligation under article 6(2) of the SADC Treaty not to discriminate on the basis of race. 117 The Tribunal should have distinguished between the text of Amendment 17 and the way it was implemented by the Zimbabwean government. After all, that is exactly what a finding of indirect discrimination entails. 118 As the Tribunal itself recognized, the text of Amendment 17 does not expressly or explicitly refer to race, ethnicity or people of a particular origin. 119 Moreover, conflating the purpose of the Zimbabwean parliament with that of the executive or the ruling party is a long stretch because, notwithstanding the fact that legislators often dissemble, land resettlement legislation evolved in Zimbabwe over a long period of time 120 through the countless inputs of countless individuals and different political parties with different sectional interests. In cases where racial considerations are the only motives, the taking is clearly illegal, like Hitler's takings of Jewish property in Germany 121 and Idi Amin's takings of Indian property in Uganda. But a major conundrum arises, as in Campbell, where both economic and racial considerations motivate a taking. In such cases, it is difficult to determine which motive prevails, 'for when economic nationalism is the reason for the taking both motives are present in equal strength. ' 122 In Campbell, the Tribunal could have sorted out this intricate situation by ruling that the enactment of Amendment 17 was not illegal while its implementation was not only illegal but also contrary to the statutory purpose of Amendment 17. Finally, in his dissenting opinion, Justice Thosa even disputed that the discrimination was indirectly racial and insisted that, for the purposes of Amendment 17, classifications only targeted certain lands and not certain people: 123 Amendment 17 targets agricultural land and [the Applicants] are affected not because they are of white origin but because they are the ones who own the land in question. Thus, the target of Amendment 17 is agricultural land not people of a particular racial origin. This means that in implementing the Amendment it was always going to affect those in possession of the land, be they white, black or other racial background.
In this section, the paper explained in what respects the SADC Tribunal's holdings on racial discrimination and public purpose were deficient. It highlighted that the SADC Tribunal could have differentiated between the (purpose of) Amendment 17, which is legal, and the manner in which the Zimbabwean government implemented it, which is illegal. The next part of the paper recasts the issues and puts forth an alternative way of resolving them.
V. COMPENSATION AND UNLAWFUL NATIONALIZATIONS
If, as Justice Tshosa let out, the SADC Tribunal did not know how to go about deciding the issue of racial discrimination, one interrogation that arises is: Why did the Tribunal not decide the case by relying solely on the issue of compensation? The same holds true for the issue of public purpose. Public purpose was not raised by the parties as an issue for the Tribunal's determination, but it was an essential part of the Tribunal's analysis of the Applicant's claim that the compulsory acquisition of farmlands was based on racial discrimination. The issue of public purpose was also an integral part of the Zimbabwean government's counter-claim. For an applicant to succeed on a claim of illegal expropriation, he or she needs to establish that a respondent did not satisfy at least one of the three requirements for lawful expropriations, and not all of them. In Funnekotter, 124 the ICSID eschewed in its arbitral award the thorny questions of public interest and racial discrimination. Rather, it decided the case solely on the basis of compensation, ignoring the public interest and racial discrimination allegations raised by the claimants.
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123 Dissenting Opinion, supra note 94, at 3. 124 Funnekotter, supra note 9. 125 Funnekotter, supra note 9, at ¶ 98: 'The Tribunal will first examine whether or not the subparagraph (c) relating to the provisions of a just compensation has been breached. If it arrives to the conclusion that it has, it will not be necessary for it to consider whether, as alleged by the Claimants, the other conditions provided for in that Article or the provisions of Article 3 have also been breached.' 26CLPERESEARCHPAPERSERIES[VOL.05NO.09
The SADC Tribunal could have settled the Campbell case by taking up the issue of compensation exclusively, especially because of the want of conclusive evidence for a finding of direct discrimination. The legal question would have been whether the compulsory acquisition of the Applicants' agricultural lands without compensation constituted an unlawful nationalization. In addition, given the fact that the Zimbabwean government dished out the expropriated lands to the ruling party adherents, the real question would have been whether the compulsory acquisition of the lands without compensation resulted in confiscation. 126 It appears that the facts that are common cause in the Campbell case would tip the balance in favor of a finding of confiscation, but the chief factor speaking against such a finding is that in modern times the term 'confiscation' is seldom used.
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The paper does not definitively answer these alternative questions, the main point here being that the SADC Tribunal could have broached these controversial issues by focusing exclusively on the requirement of compensation.
VI. CONTRIBUTION OF CAMPBELL TO EXPROPRIATION LAW
The precedental value of Campbell is equivocal on the question as to the extent to which a country can expropriate property to correct the economic inequalities caused by colonization. On the one hand, Campbell clearly creates an exception to the exception. It implies that, if they are based on race and do not compensate the plaintiffs, expropriations can be illegal even if they are part of policies aimed at redressing economic inequalities brought about by colonialism. On the other hand, Campbell loses sight of the general exception that post-colonial expropriations to redress economic inequalities are lawful. As a matter of principle, the failure by the SADC Tribunal to contextualize the Zimbabwean expropriations as a form of affirmative action policies or an exception to the general prohibition on discriminatory expropriations contradicts foreign investment law and creates a constitutional crisis in the SADC region. Unlike most African countries that achieved political independence in the 1960s, Zimbabwe, Namibia and South Africa are unique on the continent in that the Black majority reclaimed political power from the white minority fairly recently. Namibia and South Africa have provisions in their constitutions which exempt affirmative action policies and other measures to redress past injustices from the general prohibition on racial discrimination. The Campbell case creates a crisis by suggesting that these policies and measures potentially or actually violate their obligations under the SADC Treaty. The difference, however, between Zimbabwe and its 126 See Siderman de Blake v. Argentina, 965 F 2d 699 (1992)(held, the confiscation of property in that case had a 'discriminatory motivation based on ethnicity' and was illegal). 127 M. SORNARAJAH, supra note 5, at 348: 'In modern law…it is best to refer to takings by states as expropriation [as opposed to confiscation], as in most instances these takings are carried out for an economic or a public purpose'. Namibian and Southern African counterparts is the orderly, gradual and procedurally fair process that characterizes land redistribution in Namibia and South Africa.
On the issue of compensation, the SADC Tribunal rightly ruled that the absence of compensation for the expropriations of white-owned farmlands rendered the expropriations unlawful. 128 In so doing, the SADC Tribunal conformed to the battered paths of international law on expropriations.
VII. CONCLUSION
So how far can Zimbabwe or other countries take and redistribute property as part of a general government program to redress the economic legacies of colonialism? This paper's main argument is that the Campbell case gives an ambiguous, equivocal answer to that question. The value of Campbell as a precedent for these questions in foreign investment law is watered down by the partly wrong reasoning in that case. Although the outcome of Campbell is what a proper interpretation of the applicable law would have dictated, the process by which the Tribunal reached this outcome is incorrect, as far as discriminatory expropriations are concerned. In that sense, this paper is more like a concurring opinion more than a dissent from the Campbell judgment.
Expropriations to redress past injustices are, as a matter of law, an exception to the nondiscrimination principle and thus legal. Nevertheless, the Zimbabwean land invasions are, as a matter of fact, a violation not only of foreign investment law but also of the spirit and stated purpose of Amendment 17. The Campbell case could have and would have enjoyed full precedental value if it had ruled that:
• race-based expropriations are not unlawful, as a matter of principle, if they aim at redressing the economic inequalities caused by a colonial past;
• race-based expropriations to correct the effects of colonialism are an exception to the non-discrimination principle; but
• expropriations as an exception to the non-discrimination principle are unlawful if the expropriating state does not pay compensation to the plaintiffs (i.e. if the expropriating state confiscates the plaintiffs' property).
